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IntHE . 
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September 1814, 
Brown &  . , 


WIFE, BROWN if WIFE vs, PARISH JUDGE, &e. 
vs. . 
Parisx Jupce 


= 


&e. Tux appellant not appearing, either.in person, 


Appeal ais. OF by attorney, the appeal was dismissed. 
missed‘the ap- ays . a 
_-pellant not eget or 
appearing. . re ne thi 
‘ ae . RAPER’S HEIRS vs.. YOCUM. 


+ 


5 No parol , r SA, - 
@idlence of a TuxeE following statement of facts, was sent up 


promise to sellby the District Judge. Blaize. Lejeune’ was 4 : 


oe sia produced as a witness for the plaintiffs and being 


x 


money he applied to the defendant to borrow}, the 
defendant answered him that he had none, but 


that probably Raper had, as he had sold him a 4 ie 
mulatto boy, which he then shewed to the Witness. a 
He asked the price, for which he had sold theboy — 


: a 


West District. WESTERN DISTRICT. SEPT. TERM, 1814. ° — 


sworn deposed : that in July’ last, being in want of , 
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West District. WESTERN DISTRICT. SEPT. TERM, 1814. ° — 


sworn deposed : that in July’ last, being in want of , 
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; lars, and said that he was: gomg to take the boy to 


the witness saw the boy at Raper’s house, and Secee- 


‘would. let himy-have’ theboy ;. that Raper agreed 
- to\it, provided. he, liked the.boy. ‘That Yocum. 


and agreed, to take him,at.five hundred dollars, .. « 
and Yoceum also agreed.to let Raper have hiyn for yes 
’ that: ‘price, and.gave Fields:histown note.for fifty — : 


‘beeves.at: ten. dollars each... That Fields.took. all 
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and .Yecum réplied that it was-five hundred. dol Wot tt 
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Rapet, and should have-done it sooner, but that 
the boy. had been sick : that sorne days afterwards , 


that his name, was Bill, . ,, 

James) Roy, ' a witness:of the defendant, , de’ cet one 
posed :, that in July, last, one Benjamin, Fields ie 
held, Yooum’snote for $,550,.and.. told. Raper Se a 
that .if jhe. would. take. up, that note, for,him,- he - eA “? 


took, or,,sent, the boy, to..Raper on trial. » That 
Raper, after trying the boy, was pleased with-him 


dollars, ithe surplus of the first. note, above the ie) 
price sof the boy, Fields being, there , present. 2 : 
a hat;at the’samie time. Raper gave, Fields a, horse 

by billofisale, at $ 45, and paid him some money 

amounting together tofifty dollars,.also ‘an. order Pi 

on; Mess. Louailliers for. $100, .and another on ; = 

Mess. ‘Toussaint .and Marc, , for...ones, -bundred 

dollars, :that Raper, -at.the same time, gave to re a 
Fields. his..own.- note for. twenty-three. cows and ANS ae 
calves, valued the witness :thinks,,at ten., dollars 1 
each, and, had. before furnished, him. with; two 


these notes, and.orders andsleft them and.said that 
. ‘ ~ H 3 ‘. oer 





CASES! IN: THE SUPREME COURT ; 
‘West St the riete te hela’ ‘ov Vécuim' was: at’ the’ inoment’ 


locked tip’ $6. that “he could Hot get ‘it, it nom q ¥ 
been ‘by “hiin giver’ to’ Mrs, Yocum, ‘thie defent | 
daiit’s mother’ to’ take" care of for him atid! she 
thad gone out, but he Said’ he would gotoherand | E 
bé back in a little time, with the note and went 
away. That’ the witness then, ‘at’ ‘the eels 
_ of both parties, drew off a bill of sale'“of the so % 
from Yoeum’ ‘to Raper, which he read? to them ” 1 
‘twice over and each of them then took and ‘read it. 
and approved of it.: “Phat Yocum then said te | 
"would! sign it, but would not deliver it tillthe: got 
‘wp Ais note, that Fields ‘would soon -be back with © 
"it whei¥ all would be completed, to which. Ban 
agreed... ‘That Yocum: then signed the: bill-of sale. 
but'keptit.' That Raper stayed ‘till it'was almost |” 
dark, soit for Fields, but he did: not’ return 
and “Raper went away, without’ the bill of sale. . 
"Phat“Mrs?°Yocum lived at the place whére they ~ 
thei were, "but ‘was gone abroad.  That»afew J 
days /aftérwards the witness went with Yocum 7 
to’ Rapér’s;” to-get the business ‘compromised as 4 
he expressed ‘it, ‘and when there, ‘Yocum told - 
Rapér'he must’ take’ the boy home, ‘on which '. 
Raper said ‘to him *‘don’t take him, PH buy him © 
atiy “How :”° and Yoéum thereupon left’ the boy. | : 
at’ Raper’s, that Fields ‘was then at -Yocum’s. — 
That he drew the bill of sale on the 2d of August. 
‘Phat he afterwards saw Yocum and’ Fields to- 
ether when oe were ‘talking something a ay 
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‘ a we that Fields has lived two, years in, thesis iets, 
honse;, but, is: occasionally absent... ‘Phat, Raper’ ¢ 


- plaintiffs’ cdunsel, then’ shewed the order: deawn by _ me - 


‘nor any, bill of sale of him. *.. That ‘hey did. receive 


_*. Yocum’s note for $ 550, some time. before: the 


2 ee OE ee SS ee eee SO me. le 


“he still-holds. Yocum’s note for $ 550 and has 


PSE EF ay RENE Ce od YS la 


trunk of old Yocum’s, which was, seldom locked . 
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had the hoy on, trial a month,-orsix weeks. The Rares 


Raper on Toussaint which the witness identified, . Kocum 

Benyamin Fregps,'the person above spoken. he eee 
of was'then called. ‘by, the plaintiffs—who swore aes 
that he never. received: any’ property from: Raper 


from him some cash for work done, but-neyerany | 
on any other account, nor any,note fori¢ows,and. ~ a 
calves, nor any beeves that he: reeollects, «that he : ce 
did get. several things from Raper, but: paid him - 

for'them in -work.. ‘That he never-received.a note Sime aes 

for fifty dollars from Yocum, that:-he! -repollects. 
That he did. receive from. Raper an: order.-on*.. - 

Toussaint, .but.does not remember for, what 7 | 
amount, nor what became of it, that he, does ‘not Wess. ; 
remember to have’ received any. order. from ; 
Raper, on Mess.. Louailliers ;, that--he once held 


18 of August last and that it was given, for a‘race | 
on the Bayou Pierre, that he. thinks ,he. has lost 

the note for fifty, dollars, which was given ‘him..by 

Yocum. about the first of last August... That 


asked Yocum to pay it since last August,:but -he - 
has not paid it, that he did once have'this note in a 





and has had his papers there when) it,has been 


CASES — SUPREME COURT 


‘Sepens locked, ‘that nd” one’ in-particular ‘kept the” key : 
| 4gny Of the trunk that he knows of, that lie‘ does ‘not 
ce al recollect beitig at Yocum’s about the 2d of August 


te. | last, nor does he Anow how to write and “ae but 
Yocum. 
very little. 


i 
’ 


» Baldwin, for the’ plaintiffs. The defendant 
complains of the decree of the District Court, or- 
dering him to make ‘and deliver a bill of -sale for’ 
aslave, which he sold the ancestor of the plaintiffs, 
as prayed for’in the petition. : 

Tue question, presented for the eoraidenitjon 
_» 0fthe Court, is, whether parol evidence can be 
received of a sale of a slave, executed so far as’ the ’ 
_ payment of the price; delivery of the property and 
signing’ the bill of sale, or whether ‘our o@urts, 
under thé existing ‘laws can receive any parol 
‘€vidence of such sale, the deed’ being destroyed. ’ 
- Tr will be attempted to be shewn, that suctia 
sale is valid and that such testimony of its exis- . 
tence ought to be admitted. , i 
‘Prevrovs to the enacting of the Civil Code,  - 
‘writing Was not necessary for the perfecting of — | 
a sale of any’ specits of property Inst. Justinian, 
hb. 3; tit. 23,24, Febrero Libreria de Escribunos, . 
cap. 7, sec. 1, ‘art.19, Dig. lib. 19, tit.1, De | 
actionibus empti et — 55, Code, hb. 4, tit. 49, 
idem 17,°1 Domat 58. - 
"In the case under consideration, the price’ «was » 


agreed upon’ and ‘paid, ‘the slave delivered, and 


. 
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“the ill Of sale’ signed;ahd serait a 
Dy’ the seller: The’ suit; inthe Distticn: ‘Court Urry 
“was not’ brought for the slave} for Hei was:ine the, oor 
- plaineiffs”’ possession, “but! to obtuinrfromothe  ™S™ 
defendant @bill of sale,‘to be made: withthe: ‘requi- Yocum. 
site solemiities, ' The District’ Court decreed , 
that thisshould be done’ and it is of this snc the 
ome eT “china BOR gh ' 
Tr’ is “anticipated: that. two objections will be 
‘dandie to the principle of the deeree. it 


A./Ta ar the contract’ was'by pardl ad there 


/ 


> fore yoid, Civil Code 344, art. 2. sige 





_ 2. ’Twarr the existence’ of the/contractsis’ she: 
puted and ‘no parol ’ eviderice’ cary be: admitted: to 
prove it: Civil Code 310, art. 241, 9 bite 

LL Luvewas not a verbal sale: it was: written — 

and signed, though the instrument was ‘not-deli- 

vered to the ‘purchaser.’ Delivery is hotrequired 

by the statute. It is enough’ that it is reduced? 

to writing; and signed by the party selling. :cdtis 

not required that it should be taken by the por. .  -,_ 
chaser ; nor is he obliged, if it was; to keep ity he 

may do so, and-it is safest and most prudent . 

that ‘he should. “The evidence of the sale does not 

rest alone on the statement made out, afd "sent 

up with the record, but also from aw interrogatory | 

put to and answered by the defendant:) By which ° 
' he was called upon to say “If he didmot sign a 





CAGES IN THE SUREEME COURT: 


-: wi svn «bill of sale for the. said. mulatto boy, ‘Bill,comy «3 
wave/ ‘vexing him (to-your ‘petitioner ; and if he, did 
“Regeah ‘iinot retain:,the,said-bill. of sale’ from your petiy “% 
vw. *§ tioner,and»what he the:said., Thomas has done ~ 

| Hocus ~ ¢¢ with the,jsame'?””...; To. which he. answered 

rT Vhat having made a iargyin with. .Raper for the’ na ‘ 
* boy Bill, he had made. out. and signed a/ bill of “@ . 
' “sale of him; to be ready whenRaper complied * j 
with his part of the bargain. . That Raper never: 
‘sid perform his part ofthe bargain, therefore, | 
“said Yocum did noti;deliver him said, bill of. 7 
-*+sale ;), and... seeing.some. time afterwards that a 
“it was not Raper’sintention to comply with hig 
“* hargainysaid Yocum destroyed said bill of sale.” 
So/jmuch),of the answer as goes to excuse the des" 
. fendant ought not to ‘he. taken. into: consideration; ~~ 
The other part “denies the fact sought to be 
disclosed, by-the plaintifis.: . Now the question ‘for, ~ 
discussion seems to be whether the title to the 
slave passed from Yocum ; for if. it did, before 

~ hecan-succeedin his defence, he must; shew how \ 
he acquired a new one, as. he cannot, hold under — 

- that whichhe gave to.another.. , What.is‘a sale? 
The Civil Code 344, art. 1, defines it to be..‘‘an 
“agreement. by. which, one gives a thing for,a. © 

"7 price, in cuérent money. and the other gives the ©” 

' “price in order to have. the thing itself.” -. 
» ‘Tiree. circumstances concur .te the perfection om 
of said contract to wit, the thing acy the price and. — 
the consent. i. 
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~ that Fields did not deliver Yocum’s» note, there is 


OF THE STATE ‘OF LOUISIANA: 


“on Now tt ts clearttne vapor’ le agreement roe eae 


the: fixing anid: receiving the price, the delivery” OF 
the: “property andthe ‘signing’ of the’ bill of ‘saleyhe - 
was io longer’ proprietor of the boy and'hé-had'no 
“just: pretenice! to Claim hina) “It! was Tiwmaterial | 


‘then tol” Moeunniy: whether Raper ever“teotived 


Ae, te 


nie 4 ge ok 


the sale*or not,’ ‘and: as ‘thisititle had’ ‘passed from | 


- him, he could-only acquire:a'new one bythe sane 
ceremony ‘by which it was transferred: » oer ahere- 
ship Re aeTmeC ete: . Sdrdoteva-n: 

i abil tac 


oh @upirelsne atts be tidld:tinbe:legallyigiov- 


en by: parol, «without producing thebillof sale?! ! 


No principle of law, or rule of procéeding) is. 
> better established -orerhbreuniformlyewidhered to 
than this “one, that the-best evidence»which the 
nature of ‘the case furnishes must be»produced, 
and that, when produced, it must be admitted Pi a) 
authorities need: be refered:to, toestablish: this ‘rule: 
Yocum ‘destroyed the billi-of sale, so that:iticduld , 
:fiot’be) produced by the: plaintiffs.::" Under: this ° 
Tule; therefore, as ‘well-as under another oneequally 


Soar 


well established, that no one: shall availhimself of e 


his own wrong, evidence: of the- contents*of | the 
bill of sale‘and all ‘the: circumstances attending: it 


‘®ught tobe «received. Ifvsoy more ‘thanenough — 
is provenby the statement than is sifficient):to— 
\justify*the( District. Court in rendeting .and’ this » 


Courtin confirming the decree. Even admitting 


j rt Ts ee 
a : 90 ’ 
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a piewe sufficient evidence ito,.do, away, its, effecty 28° to q 
Raper, and:;to. shew, if true, thatpit, “proceeded — q 
ee from)a collusion between Fieldsand; Yocum. to 7 
vs, defraud, him, . Though, this. is.,immaterial,. as‘ : 
nope Ruper fulfilled his part, of the agreement -by-paying * 
 Fields.the,'$ 500. - st did not enter into the cons | 
tuaet, | that. Raper. should ow that-.\Fields 4 
shguld.deliver, Yocum’s-notes),: oo of cil UP. 
Ain otiy @ then, as:if the ives of evidenen 3 is 
in favor of the sppeliengiie it suchas ».can. be ade 
mitted 2+ a. 
ocEnei dastrine i, the Civil ‘Code; tit. 6;, clap. # 
1,:does notiapply to. this case, as this was er, ei 
verbalisales:ic : Ot tow . a * 
~Ip-comes, under the 2dd.art. pene 310. “Bhi | & 
article icpresents two questions.:’; How.ate sales 
of:immoyeable property! to be, made. 2: How are © 
“they Rorbe; proven? They are to be reduced to 
writings “This was reduced to writing and’signed + 
and,:therefore, nota verbal sale. Hf theiwriting 18 
lost, how are then its: existence: and contents — 
to be'proved ?. Theexpressions in the latter part F 
of the:article are strong and:if taker by themselves. 
and wnaecompanied by anyother inthe code, or 
_ incorteetly; understood, might be the ‘cause: of © 
_ the,greatest! injustice and destroy the night of the q 
appellées.| But these expressions are tobe contrast-- 
ed: with, and explained by, -others.in the; code, - F. 
_ and in the stattites.. These are’ abundantinfavor. 
_ Of the: appellees. Med yet ; 








oF THE ‘overs or Lourerena,: eS we 


Tue lsts see. of thé 26 chap. of the Ist sees. 
ohne: Legislative Council: has — 
"tava: cases the right-of interrogating thedefendatit 
and to which he is bound to’answer, . provided the _ 
interrogatories do ‘not tend to’ charge’ bin “ with 
































 . anycrimenor‘offeniceagaihstanylpeamawe'Phe 
(ode314' 5900 4y 5 has Recopiged and done 
“@ ss fitinied this right of the’ plaintiff and hasmade the ae 
answers: of ‘the defendant: the bestof testimony. a he 
‘Fhis was the mode resorted to im the:presept casey YS a 


and. was one: of the means. by which the fact of - 
the existence of *the: billof sale! wasiasdertaiied) = 
.. Pheexctusion; therefore;of parol evidence by the: oe 
a ae said, article must be. taken at least with this excep-: 
«tion of the mode of proof. But, it may ‘be urg-» 
. . ed that the. defendant’s answer isas mucha’written ae 
- evidence of the “existing”? of the: contract: anda! et ad 
_. great foundation for a decree: admitting; however; 
'- thatcit'-tnay: not be; still the other mode is open’ and 
adequate to the: purpose ofthe appellees. » Yoowm! _ 
TB. confesses that the sale was‘ written’ andsigried by - 
. 7. ‘bimay. and: afterwards - destroyed,-as is'alleged; be 3 
| catise: Fields didnot deliver thenote and because 
i Raper did not comply with his part of the contract: ae 
“Phe question: then is changed from:.a-verbal’ sale, 
to an enquiry whether Yocum was justifiable in: 
BB -; destroying the writing. Leavethe question upon 
1. this ground and the- strength of evidence isitre. 
- BR . sistible iin favor of Raper. og 


*Bor the doctrine-of interrogatories is. or 
ey 
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~ the Courtto proceed upon the testimony furnidaed 9 


sale 


‘hy Siti cgh is veSoeiens wctroer stele 
the facts as admitted,,: and deere accordingly. 


_ Here the evidence» was furnished ; - and will<or, 


ean the Court reject it? An interrogatory may, 
_ be. put to avoid the effect of limitation “and ‘shall it - 
not be admitted -to ‘prove. the existing of a deed 2 
Judicial coifession is'the best of proof. | | Pothier 


sina Phe: doferadant ie; bound. te- answer, ‘ind © t 


on Obligation; part 4, \ chap. 3, sec. 1, Febrero; 4 4 


2 Part, lib. 3, chap. 1, see.:7, art. 284. It may. i 


be remarked that. the doctrine, concerning ——— 
tories, is on a subsequent page of the Code to. 


the one first ‘cited, which gives the construction : 


of the statute:in favor of the appellees. 
Iw addition to this, the Civil Code 312, art. 247,. 


force” and makes sucha case an exception from 


__ has! provided for this case, by admitting parol evi- 4 
_ denee where. the title is lost “through a fortuitous 
évent; ’. unforeseen - accident, or overpowering ~~ 


the 241 art. in page 310. The appellees “ae: 
protected by this exception. ‘The force, here © 


spoken of, is not such as is ‘required by the com.’ 7 
_ mon Jaw of England to’ protect common carriers; i 
_ viz. the act of God, or the king’s enemies, because” © 
‘these terms:are‘not known to-our law and are not © 


i 


applicable to the subject; 2 Esp, NP: Gould's. 
Edition 245, 2 Jurisprudence 574, Dig. l. 48 tit. 6, 


Hi. 1. 7, Cote, lib. 9, tit. 12; Febrero Juicios. lib: 
“8; tit. 1, Civil Code 384, 414,16. “The term: 
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ptr as: eoke danibe coed smsste barca 


which it-was- applied: . No’ matter in- whatforai 


>or shape it-appears,: no matter with what instrac 


~ as. could: not be resisted, it. ‘was ‘overpowering , 
force: A feeble man, or achild could burt or teat 
a deed, in the: presence of the strongest individual, 
and yet i it. would. be déstroyed. by an overpower- 
ing force, if it was not in his power to prevent it. — 

‘Ir, however, the appellees should be considered 
not to come. within the letter, they-certainly. come 
within the meaning of the, exception,» /Itvis 
~ providing the means-of proving thé existence and : 
contents of deeds by inferior testimony. when ‘the 


- better is lost. The subject is proof:to be admit-. 


ted in courts of justice.» Now, no man‘endued' 
with common reason would contend that evidence 
was a subjéct of robbing or theft. - It never has, 


- and. from - -its nature never, can be considered 


‘property. It’ is the means of acquiring and 


, holding of property, but not property. itself) It 
muist be considered then to mean by a fortuitous - 


_ event and unforeseen. accident, burning, mislay= 


ing, ‘loss, &c. and by: overpowering force-a case. 
like the’ present, -where the seller, after receiving 1 


the price and completing the contract, should 
destroy thé instrument, went the. poate 


being able to prevent it. 
Bur, sow can the doctrine. of fore be iste 


* 


~* 








‘ mentynorat what hour it is effected, if it ;was'eueh — 


j 





IP eed.2 ‘And shall she. be received to, plead that 
the. title was not destroyed by an overpowering: 
b force? And, therefore, the lossof it: not: to. ber 
' , oi justified by the appellees, the force which destroy~. 
edhis not;-such as.-to éntitle them to.the benefit ob 
parol eyidence? Can the appellant. urge this 4 
against his own act? This would be to let 
the .owner..of goods. steal or’ rob. them from the 
carrier, and. -then present himself m court and’ 
~ gay. that, the carrier..was.answerable because © 
they. were, not taken by the-king’s enemies. The, ~ 
- gwner’s default will excuse the’ carrier, 2 Bspi: Ni 9 
P.. Gould’s Ed. 247. But vtpon the principle — 
here contended for by the appellant, the owner’s ” 
destroying the goods by force leaves the carrier ~ 
answerable-for their full amount, and the salutary.” 
maxim, as old as jurisprudence. itself, that no | 
man shall. avail. himself of his own wrong, would oa 
no: longer be in force. . ‘ 
Ir is not, thought necessary to ‘call into the. 
argument the decisions, in England. and. in. the 
different states, upon the. statutes of frauds and 
perjuries, as this contract is considered to be a 
complete performance. | ° 
Pug consequences of a different application 
of this rule ora different interpretation of the law / 
would be alarming. . If no parof evidence is to be’ 7 
. admitted to prove the-existence of such contracts 
or. to disclose such transactions, what a:door : 











uuperformed by the — 


conveyance zor if by accident the bona fide holder” 
of reak estate loses his written evidence: of. titles’, 
the former owner upon ascertaining the-fact may - 


‘jmstitute a ‘suit and according ‘to this’ doctrine 


must recover : because there is no written proof.’ 
Ir the office of a Parish Judge should be» burnt, 


“all the sales of real property there deposited) df 
‘ which’ copies had not been ‘taken, would’be ‘null; 


because the written evidence would ‘be lost; 'and 
is the Court disposed to introduce all these:calamii- 


"tous constquénors by their decision? 


Porter, for dda diefetidattt!* Bn this “case, the 


District Court has ordered the appellant, the defen- 
‘dant below, to makea conveyance for the negro — 
Ae claimed i in thé plaintiffs’. petition: “This decree’has 
" been rendered alone, -on parol” testimony “and: 


the answer of the. appellant, to’ the interrogatory 


propounded to him by the. appellees in the (Court 
below. That judgment is conceived to’ be - 


correct-on two, grounds, |. 

e Because the evidence introduced shews' . 
that: the contract entered into between the parties 
was on a condition ; ‘which condition remains el 


: boartarte teens hophinsusbcigieal om 
the property. delivered and the \moment' the  . 
_- money is received, the’ seller may ‘with impunity 

| seize: with -violetice ancvdestroy the instrument. of 


/ 


~ 


i) 
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CASES IN THE uenene COORT - 


"West. District 
Se er: 
ee a) the contract, cannot under our. laws .be received; 


as foe Slt inken leah simples of teal progeny 


+ 


‘sell the negro to Raper, om condition that he would — 
take upa note, which Fields held of Yocum for. 
3 $.550° to. this, Raper consented, if he liked the 


|” Writinigsefor. the property... The’ bill :of sale “was. ! 
_ drawn upand signed by the appellant who declarédy: 


the boy to Raper until-he received the note: which - 


_ to sell his negro. » "This note Raper, nor his repre- 
sentative, have never yet delivered to the sppelatd 
and until they do, they have no right to call’on~ 
him to make atitle. If Fields has deceived them it - 
isnot our act and the note, for which the. mare was 
sold, is yet in force against Yocum. vas 


summary. Le Jeune’s testimony is consistent — 
with Roy’s: Yocum tellmg the former he had sold, 
_ the boy, is fully explained ‘by the latter witness, © 
who says indeed that Yocum had sold him: but 


possession of ~—s was. ae "possession ‘of the 
- hoy on trial. > - Swit , 


2, Taar the, parol evidence adduced. to prove - ae 
“Aocex lle Tus sic pooves that Yocum: agreed to: d 


- boy and Yocumsent him on trial. “The parties'it 
appears afterwards met to pass. the necessary. bs 






at the time of signing it, that he wonld not deliver 4 


 Fielids:-heldof him, and for which hé*had stipulated, — 


mm aie ft 
See ee ae 



























Tue weight of evidence supports the ged 4 


a 


_.' then‘headds the condition, and. that condition ‘re- “4 ] 
mains yet unperformed. Le Jenne seeing ‘him jn-, q 






oF THE STATE OF LOUISIANA: » 


7 so iitait answer to the Soo a 
‘eodisliamiedt the witness, he says he made’ a wee . 
_". bangainfor the boy with "Raper, and:-thatehe®had Rares 
i made ‘out a bill to be delivered, wher Raper er 
complied. with his partvof the bargain: This wont 
answer, ‘combined with the declardtions ‘of the 
.. — ‘wituesses}.is:conclusive:as to this fact; and shews > an 
: q 4 clearly: the sale to have«been a’ conditional onéy £3 ve * 
"= + The plaintiffs’ counsel says, howeverythatall the = - 


e rat. & 
“ 
























— lager part of Yocum’s answer to the interrogatories 

 @ must be rejected: He cites no’ authority;-to justify: _ 
this Gourt in doing so,won the Contrarydit is plain 

~ the. whole must-bestaken. together. Civil Code ct oe : 
316,'-art. 264, Pothier. on Obligations, partiay ~ a 


& 
. 
rs 


ae 
< a =. 
- a, » 


: chap. 3; sect. 4, artv:2) no. 827, Febrero Cinco q 
| duieios, tb. 3, cape lj 7, no: 285, Curia vine % 
4. + Epica,vol. 1,/p. 2, ) no 3. as 
; io Tue evidence ‘then: clearly establishing: ot Le 
“7 - — theappeliees have not complied withtheirpartiof = > 
“7 the contract; the judgment of the Court aap. : 5S 
| ought to be reversed. , bao eee 


._ 7 HI, “Aunt. the evidence to establish the pede ey — 
WD . ... title istby parol, and it is submitted. withiconfix: 2 
Lf , derice that this species ef proof ‘cannot be received, ” oN ee “4 
im this country, to provea sale ofslaves) 6 6c a 
Tue Ciwil Code’ 344, arts 2, prescribes! that | Aaa 

> the: sale of slaves must be by public act .or-an- ee 
‘der private signature. , That. all verbal. sale. of LS ae 
them shall be null, and that no testimonial proef © i 

' «. e : : . 


| ~ . Pea 
~ a }< ° 7 





Ss, CASESAIN: THE: SUPREME court a 
ise of them shall be admitted. © (a igeite tealy 4 


os) era authority, page 310, art. 341, » Says, that whenever” 
= ‘the: existence; of suchi'a. covenant. is’ disputed, 
vs. - testimonial proof shall, not be: admitted. "Phese' 
ese"  provisions:cannot.be made-any: stronger by: argue 
ment, However in-the 4th. page of the same book _ 
art. ‘13,it. is. declared, :that. in. construing: laws © 
the bea ttt 8 ot abandoned: on poate of 
‘aaen enicaten itieaieatine init Cony. | 

sa cijtassivinia this cause. - Particular cases of 
$ hardship: may, and willarise under: all géneral’ 

_ regilations of ‘this kind: ‘But, it is. better for’ 
sdciety,: (so at least! our» Legislature has thought) - | 
that these regulations shouldbe rigidly preserved, 

. thanthat:eourts,. under a pretence of doing-equity, 4 
should establish their discretion as ‘the, boundary: of 7s. 
tight, render’ the provisions. of the law on’ this: ” 
subject uncertain, and introduce those ‘evils: of 
perjury and: fraud, which the supreme authority’ 
has seemed anxious to guard against. — Ayia fl 

In England, several of their most eminent 4 
Judges have lately regretted (and expressed - that : 
regret in strong terms) that their courts of nee 7 4 

"by their decisions, had broken’ in: upon-statutes) 
similar to ours, which, if rigidly followed would: | 
have hada most beneficial: effect; on society. 20 7 
Kesey jun. 243; 3d. Vesey 486, 7V2: 

» [pis worthy of remark that the Spanish govern-. - 
ment in: thip-onaniry tad a law of the-same kind: 
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OF THE STATE OF LOUISIANA. * 


“tn force, previous to ‘the passage of our Code, ¥ 


which required all sales for real property'to’ be ih GAA - 
"writing. Nay miore, they Were void’ if hot passed 


‘before a Notary Public. American Law Journal 8. 
‘he necessity OF stich a provision rio “doubt was - 
obvidus'to both governments who: in this: res} 
established similar regulations. “The plaintiffs étt- 
deavour’ to escape from: the force of, the law cited 


“from the Code, by a variety of arguments : sore of 


them taking for a basis facts which are denied, and 
others, when the fact is clear, establishitig principles 


which are incorrect, and’ it is. oped ben ‘Of 
_ being shewn so. | 


‘Tr is said that the pricé’ was paid snd thé sale 


: passed : but a reference to the —— Linh the , 


‘contrary. © | 


Ir is said the salé was perfect. by: the act of 

_ signing and that the ‘appellant by: destroying it 
“has laid a ground for the adriission of parol 
testimony. But, here again the evidence is at war 


with the argument. By it we are informed that 
Yocum expressly declared he signed the bill of 
sale, on condition that he was not to deliver it until 
his note was given up. Wouldit not be strange 
if this could be held to be a’ completion of a sale, 

and would it not be still more strange, if this Court 


., Should by its opinion declare that if A. exéctites an 
_ act sous seing privé, which he déclarés he wilt. 


fetain in his hands, until he is paid for his pto- 


perty : that the moment. itis Writer, fro — 
K3. 7 - 
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‘Aae , CASES IN THE SUPREME COURT 


P| gia Diatiet. under what condition, or no matter in. what i intene 
. September 1814. 
ne ton, it becomes without delivery a complete title 
a s tothe vendee. The law is clearly opposed _ to ra 
vw. . this doctrine.. Febrero Libreria de Escribanog, -. 4 
Hee up. 7, bl, no. 19, Curia: Phillipica, Commercio’ 
_terrestre, tit. Venta, lib. 1, cap. 12,no. 42, Pothier 
on. Obligations, ‘p-4, cap. 1, art. 2, $1, no. 714, 
-Civil Code, '272, art. 68, ibid, 344, art. 5. 4 
Ir then, there was no title executed to Raper all ‘ ” 
. arguments respecting the loss of it are fallacious. A. > 
man must bein possession of a title ‘before he can 
lose it. 
Tue.answer to the interrogatories it is. alleged. 
takes the case out of the statute. That answer 
states, that the appellant “had made out a ‘title. 
‘to be delivered to Raper when he complied with 
- his.bargain.” | No court can decree a conveyance 
on that declaration: and the evidence, So far ‘from | 
contradicting, supports it. 
; ; 
By the Court. It is proved in this case, by 
oral evidence, that a contract was entered into, ~ | 
between’ Thomas Yocum,’ the defendant now . © 
appellant; and Henry ‘Raper, ‘the conditions of — 
which were that if Raper would take up a certain 
note of $ 550, subscribed by the appellant in | 
favor of a certain Benjamin ; Fields, he the appel-. 
lant would sell-him a mulatto boy. In conse. _ 
quence of this agreement it appears that Raper 


paid Fields in sundry articles the price agreed 


‘M 
“les 












: : “upon between him and the appellant, to wit, s 500; West: District. 
4... and that the amount of the note in Fields’s hands NN 
_- béing more than the purchase money, the appel. Rarsn’g” 


of sale of. the mulatto boy aud signed it; but». 
-to take up, Raper, who had paid the fullprice“of « 
__ + Raper seems to have had it since the bah ap was- : | ee? 


* and that is, whether a verbal promise, to sell that 
-kind. of property forthe alienation of which the 


. fact, to wit, whether Raper had complied with -his 


~ ol: Tue language of the law*(Civil Code 344, 
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Hetrs 


lant. gave Raper his note for the balance,° “It furs ~ = 
ther appears that the appellant had: prepared a’ bill Ge 
that he never delivered it, alleging’ that: Raper 
had not complied with his part of the contract, 
and that he has since ‘destroyed that paper. ° Fields 
having not surrendered the note which Raper was 


the mulatto boy, brought the present ‘suit “to. 
compel the appellant to make him a’ legal and 
complete title to that slave. As to. the possession 


entered into. i? i 


‘ 


Two questions ‘arise in this case ;. one of : law; 


laws require a written act, can ever be recognised. | 
and, enforced by a court of justice ;-the ‘othe of = Og 


engagement, so far as to enable him to call upon 
the appellant for a performance of his. - 


ae ee 


art. 2,) with respect to’ the: sale! of immoveables 
and. slaves ‘is : “all verbal sales of any of these 
“ things shall be null,-as well for a as 





ee CASES IN THE SUPREME:COURT 


: oat ag ¢ for the contracting parties themselves, and ,the, { 
io “testimonial proof of it shall not be admitted.” In 
Rarsp’s _ the same chapter speaking of the promise to sel} ;) 7% 
“ye apromise to sell amounts toa sale, when there;- . @ 
Yoru «exists.a reciprocal consent. of both parties as to “9 
“the thing and the price thereof; but to have its, 
“ effect either between the contracting parties or, 
“with regard to other persons, the promise to: 
“ sell must be vested with the.same formalities as’ 
‘.“ age above prescribed in grt. 2and 3, sar ’ 
« sales, in.all cases where. the law directs that hers 4 
“sale be committed to writing.” Civil Code 346, 
art. 9. 
Nort#ane can be more positive than: this pro. 
hibition of our laws, ever to, recognise as valid a,” 
verbal sale or a verbal promise to sell an. immove~‘, 
able or aslave. Witnesses offered to prove sucha: ; 
: contract cannot ever be heard, Yet weare called 
upon, in opposition, to, this provision, to listen to. ™ 
that testimonial proof, and -to decide upon the. 4 
* merits of that verbal, contract, under pretence that | 
we may, in certain cases, soften the rigour of the (4 
law. But surely, if such power can be exercised 
by. courts, of justice, it never can go. the length Ob: 
declaring that lawful which the laws, have said 4 
oak be illegal. a 
* \»Ly this; case, however, it is alleged: hat the” 
contract. was not, entirely verbal, because, accords’ 
ing to the appellant’s ‘own confession, be had | 
prepared a bill. of sale, ready to. be delivered. to 4 












Wit, taking up the note of the appellant, The 


/ 


_OF THE STATE OF LOUISI ANA: 7 


not the instrument of the contract... That: con- 


tract was. never reduced to writing. .We have it: 


only from the mouth-of thé witnesses. They 
inform us that an agreement was entered into 
between. the appellant and Raper, the conditions 
of which were that if Raper would take, upa cer- 


tain note of. the appellant, the appellant would , 
‘make him a bill of sale of a certain slave. “Whe- 
‘ther the appellant did or did not, prepare that~bill - 


of sale ready -for delivery, as the case might be, 
is not the question, ‘The contract itself, which 
this. court is. called upon to enforce, was only 
verbal, and therefore not such as the laws can 
ranges, 


‘ 


Il. Finpre- ourselves under the necessity: of 


reversing the,judgment on that ground, it ishard: 
ly of any use to inquire into the other question, 
to wit, whether Raper complied with his engage. 


-ment. so far as to-authorise hint to call.on the 


appellant. for a performance of his. Yet upon 
this we>cannot help-observing that, however fair 


* the conduct of Raper, and however: suspicious 
that ofthe other party may appear, Raper has not’ 


executed that which he had, engaged to do, to 


the intended purchaser, as soon as he,.would fuifil West 
‘the stipulated condition. But this‘paper-was , only, are 
the consideration. to be given for the compliance. Sarat 
of the other party with his engagement. . Ft-was, 


Yoo 





4 


-- > || CASES EN THE SUPREME COURT’ © 


_ Hest Dianes case of the appelices i is certainly a hard’ one ; ‘but! 3 
‘Lov their present suit to compel the appellant to the 

et . specific performance of his promise, must fail on: q 

Senia this ground, as well as on’ the other. q 

Ir is; thereforé, adjudged and decreed that thes “4 

judgment of the District Court be reversed, and - 4 

that judgment be ‘entered for 9 appellant vey q 


costs. > ~ : <a 


eR Ce 


OCONNOR & AL. vs. eating 


Wife’s pro- On the 6th of January 1764, Tenints Courta- 
ee in bléau obtained” a requéte from the commandant: 
dowry-s para, of the Parish of Opelousas for a tract’ of land “of 
ar. one hundred arpens ‘of front, with the depth 


lf a_ tutor 


pell the realof eighty -on one side of the’ Opélousas River’: | 
property of _ 
his ward, the and twenty arpens of front with the depth of forty”. | 
pecker 0 on the other side, and the 21st of 1765, a conces« 


Spe cation ar ohan issued for that quantity. On the grant are 4 
ter the ward the following endorsements, ‘The said land:was. |” 
ae te “bought, at the auction of Mrs. Courtableau, 
‘by Mrs. De lgmorandiere, to whom the: present 
“act and concession will serve as a title. Opelou-' 
“sas, 15th of. October eh » Le Seematans 
** Declouet.” 
“For Madame Marcantell, to whom the said 
_land properly belongs from this day and to her 
heirs and assigns. Qpelousas, 19th of October, 


1774, Le Chevalier Declouet. Delamorandiere.” 
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OF THE STATE OF LOUISIANA, 



























it - On. the 20th of January 1780, the said tract 9 pre =e 

of land was sold, at the sale of the estate of Mrs,” 

no” *  Marvantell to Evan Mills; and after his death - Sipwots 
i 4 bi to wit, on the 4th of May 1782, it was inventoried nah 

ec F aa part of his estate : on the 5th of June 1783, the Baxne. 

d’ 4 | widow of Mills passed a sale for half of the tract 

hi and several negroes; to one Elliot, to. whom’ the 


estate was indebted: on the 25th of June 1784, 
Elliot having received the sum due to him releas- 
ed the sale of the land. The widow married 
William Reed, shortly after Mills’. death,- and 
shortly after the marriage, the whole of the said. 
tract of and was conveyed to the appellee by a 
deed of sale, made by the said Reed (with the 
- » consent of his- wife as is stated in the deed) ¢on+ 
~ chiding in the usual form. of notarial acts, i.e. that’ 
the parties appeared before him, the commandant 
of the post’of Opélousas, and signed the same in 
. @ the presence of the witnesses and of him the.com- 
» | mandant. .-Which was signed by Reed and his: ° ’ 
; _ wife and two witnesses, but not. by the comman- 
= «Cf dant. 
; 7 _Mitis left four daughters to wit : Helen, 
born in 1775, marricd to PeterO’Connor; Ma- | 
non, born in 1777, married to Dennis Liebrenge ; — 
" ‘Clarissa born in 1779, ‘married to Ezra Bush.’ 
q ‘nell, and an infant two months old. «The, three 
7 first were married before they arrived to the age 
of 25 years : the last died a minor. 6 
In the year 1811, Peter O‘Connor, Dennis 


; or tll => | or 
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Beet titre: andEzra Bushnell, in right of their, 
, wea Wives ‘institated a suit against the appellant’ te” 
, “a recover the said tract of land, as the inheritance | % 
“ws. _ of their wives. The District Court’ decreed ing 
‘Baxat. ‘fivor of Lebrenge and Bushnell : but rejected the 
3 pretentions of O’Connor, on the plea of prescrip. | 


tion: from which wptvey this appeal is taken. 


e Pd 


Baldwin, for the plaintiffs. As ‘this case “habe 
come up inthe name’of all the original plaincifis: | 
T shall bring into view all their pretentions. | 
Tue tract of land, demandéd by the plaintiff 
and appellants, descended to them at the death of” 
their ‘father and it still belongs to them, as it 
has’ never been legally sold. ‘Fhe sale made: to 
- Elliot was void for several reasons ; 1, there vas | 
no judicial sale of the estate, .2, the personal 
property was not first sold to pay the debts, 3, the — 
‘sale was not authorized by’ the judicial authority. 
Tue property of migors cannot be sold without © 
judicial authority : and if otherwise ‘sold the sale< 
wilkbe set.aside : Real estate cannot he sold* ‘until. 
the moveables are. exhausted. Partidas 6, tit. 16,” 
Ley. 18, 1 Martinez: 123, no. 25, 1 Brown's © 
Civil Law 136, Domat, book-, tit. 6, sec. 2, art. 
24, 25, 26, 27. Here the authority was not piven q 
Tue mother lost the right of tutorship, by her 7 
“second marriage, and was bound to preserve for 7 
the children of the first marriage, the estate which 
descended from their deceased father. Febrero, | 





ayers bok 9 chp ¥ 19m 3, Custom 
i Vi 
| 7 Martinex 128; no. 3,1 Parf Not. 383-4, 


which ‘he claims, as it never was completed. and oe es 
form of notarial acts, and in the conclusion 4s ’ stat. 


dant: “but his | signature is ‘not annexed, «which ip 

’ destroys its validity, as it is’ conclusive evidence : : ‘ 
"to prove that the parties had changed their inten- _ 
‘tes. But it was not the mother ‘who’ sold. It, 


“11; Domat, book \, tit.1, ¥ 1, ~art. 15, book 3, 

 tit6, 42, art. 6,1, ‘Jurisp..135, 8; = Parf- 

Not. 63-4-5. 

the appellant made the deed it would give it no 

. ‘with ‘the. requisite solemnities, Kas er ae 
| thap. 4,4) 4; no. WIL . 

‘for 8800 arperits of land, which the appellants 


of facts shews that ee rcreety ie a portion of - 
; - 8 







isd Se 


\ ‘ 


pwn anion oF Roomecatn: ie * 













ol. 224, 6 Jurisp. 142;'3. frm Sok | 



























\ Taw addition - to the foregoing objections to the 
legitimacy. of the sale, the defendant and on 
thas no color of title, ‘by wirtue of the deed under 


‘never went into éffect. Itis drawn in the’ usual 


ea. to be! drawn and eee ne eee 


tions, and would not'acknowledge their signatu- 
was Reed with her consent, 1 Martinez 150, no. 


Tg it should be contended that the mother of 


validity, as itis notin que form and accompanied 


Porter, for the defendant. "This sujc is brought e: 


claim at their property, in right of their deceased 
father, Evan. Mills. A recurrence to the statement 





_ CASES, aN THE SUPREME couRT 
nas t-the aequests and gains,; acquired during the my 


Ee 8 ) Tiage of said Mills and. his. wifey under, whom, 
es “SGoaven appellee claim apd from whom he purchased ; .one 
aa half.of , the. land then was, hers,., st the ineobation = 
” “of the, marriage, by.the, busband’s death, ‘and ofthis “9% 
~portion.she had the. right, of “disposal. .. 1 Pebrere | 4 
jh: Leal 4,§1, no..1, iid a 4,6, 29.000 Sy | 
| ji Anp,she did not, Jose, by her second marriage 
| ‘with Reed, the right of enjoying and. sg | 
of these acquests and gains, 2. Febrero, hb. 2, COfte 
Bs $209. 32, who cites, Ley. 14 de Toro, which is 
Ley, 6, tit. 9, ib. 5, Recop. a e 
For her, half of the land then, we have acquired 
an undoubted title, and_ the decree of the Dist 
Court adjudging ittous must beconfirmed. |. 
‘THe remaining half 4400 arpents, the-p ni 
claim the three fourths of, as being heirs of Evan “4 
Mills, deceased, and the-remaining fourth inright 
of their brother, who died a ‘minor. . 
Iz isadmitted that the mother lost her right of Pe 
inheriting from her child, by her, second marriage. 
But she remained i in possession, and had aright to 
- the usufruct of the estate during herlife, 2 Febrero’ 
cinco Juicios, hb. 2,. cap. 5, $4, no. 7, abid. ab. 2, 
cap. 5, §2 no. 30. : 
To the claim we oppose prescription. . 4 
A bona fide possessor with a just:title, acquires a a 
perfect. right to immoveable property in ten years, 4 
Domat, vol. 1, book-3, tit. — sect. 4, 4 Febrero, j 
hb. 3, cap. 3, 1, na. 105, 5, Cetber's Fut b. 2, tit.6. 












> OFTHE STATE OF HOUISLANAT? | 
Ann where'the object ect’ claimed ig'® AW LIDIE one West Dist! 

i€ ahs’ against “acl heir for ‘his portion? Gn Sat ier 

tol. 44! page 647; "no. 149, 1 Per ence, 

BOS, ape S79 1; OE OE ko oe mea: ate 
O°Cow won’s wife wis more than thityA Fe 

of age, when this’ action twas cortimenced'? nt 


therefore ten ‘years a major, ‘without ‘asserting her *. 





righty ‘she and Her husband aré most ‘dleatly’ 5a 
Tur wife of Le Betge’ had iis 
of tiiajority ten years, ~ when’ the” appellee” 


_ sued.’ Bat by ‘the “evidence introdacedy it” was 
eStablished ‘that'she was ‘ten ‘years*matried aaa ha 
dent ‘to. the ‘bringing of the suit; and that this 

’ property was a part of her paraplierital effects’ there 
being no contract of marriage between’ her‘ and 


Lie Berge, the husband. Prescription, which d6es 


as i wot run against: @ wife for her dotal effects’ during 


coverture, does for her paraphernal. Tide's Febre. 
ro, lib. 3, cap. 2, 4 Bi no 2h9:' 8 eee 


Anp they are ‘both equally prevented’ een wal 


now claiming their portion ‘in’ the’ deceased bro~ 


ther’s estate, Itis true their mother had the t3ufruet 
in this property, during her life, if she had not 
~ dlienated it. But from the moment of the ‘liena. 


tion the right of usufruct was destroyed, the heirs 


had a right to demand the property,. and not hav.’ 


ing done so in time, they cannot now recover, 
Por ero cinco Juicios, lib. 1, cap. 7, $ 4 0. aA. : 


“LE BERce and wife's ‘claim, ait rari 





Bangs 
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"Eaten. ate tesa 


“wan Le.Berge entered. into acevo 
Hoses Reed, the mother of bis wife, for the. rights of; ” 


the Jatter in her father’s estate, the: arbitrators; 
awarded »him» $147, and-in the account, where: 
this balance is «struck, a credit. is, given, forthe: ” 
amount received. for the sale of the property now, 


‘Claimed.: It is;true, we cannot, shew a. mbipiiony 


in legal. form. &e..to this award, A 
Bur we prove clearly his assent to it by dewing,, 


_ that he received the balance ascertained to be com,. ” 


ing tohim, by. the.persons appointed to arbitrate. 


‘the claim then setup. And it is.certainly unjust,” 


to permit him, after tacitly aquiescing in the. sale, 
by -receiving. his, part of the price, now to turn; 
round and. anf, fas, sole, ia. Aavalid, snd pea tong | 


: have it sét.aside. - 


His authority to make. this compromise and. 
administer fully his. wife’s, paraphernal. effects is 
always)presumed, - when the wife does pot. wake ™ : 


opposition, 1 Febrero cinco. Aaicios, lib. 1 oh 7 | 


Ph eA nd Me 


Busiveu’s right to the one third of the. 4400. | 
arpents is not disputed, the two other heirs cannot, 
it. is mene: recover for i reasons above stated,.. . 


Bur it is said that the ae made to. us eae e 
that prescription cannot be pleaded on it and the 4 


Risks which. this ean is hae 
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useless nits provisions: they would notbe under. 


ae yy to resort. to; it, Dwo things: ane 
es stock satkcepyvain gumetons pc 


, good faith-and’ajust tides 2° 





 sdechiqacin tninstine'atbuldhrtiphis va tac hibens: ee 

"title imevery. sway, \pertent. iM weshadoaytitle 8. ony 
- that kind there, would be ne,occasion te plead. pres.’ 
oription; andi the law only afforded protectionia: - 
that way, to/ those ‘whose: title was complete in’ 
+ eMeryt shapty :ritis evident it. ‘would sbeventivelyy 


Paw first is always! presumed, andthe contrary - 


lie. 3, tit. Ty sects 4s eGo 
(Pax just tithe consists, initessinigh haltmespns 


‘- son.whom you have reason to believe thas:@ good 
_ | tiles Domat vol.1, liv. 3, tite:7, sect..4y:Pothier 

_Y (quarto edition ) vol: 4, pages 587, 588,614, 615, 
noe: 283 295,98, OP: 988 


. has not-been shewn Cee i oa ae 


Aivoba.to the forne06the:ectiim: edesliseiag 


privé is a.good title; when accompanied «by : ‘pos. 


| ~~ session, Pothier yol. 4, page 615, no. 99. 
. _ Ain. these‘ circumnstances.combine.in this; case 
: and juny: te “ the sppeiiee has Leg > 


t 


By the ues A. plantation of eoniibinsile 


value, ‘which the-ppeliee bought twenty-four: 
| years ago, and. of which he has been. ia possession 


ee eee 
Tae uatinte of the claicn ofthe pins and 
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“West Die appellants is as follows’: that: plantation was’ th 
eee <J common property of Evan’ Millstand Jane “Et bl rt} 


‘@’Cowwos’ father and mother of therplaintif “now appellant;t 
Ct Helen; wherw Evan Mills died. ~ Evan Millsteft 
*  four'ehildren, one of whont "died ‘ini her infaneys: 
After his decease; ‘Jane; ‘his widow, undertook ‘fie ! 
does not appears by whiat authority) to administer: ' 
_ the estate, and kept’ possession’ ‘oft the hae 
“Some time afterwards, she married William” i 
who, with heg: consent, sold to the: appellee’ the} 
plantation now in contest,” Jane Reed:diedabout 
_ four years'ago’;: andhin 4811, the appellants: and? 
their-coheirs brought the present suit, claiming as} i 
their property-the plantation’ left by ‘their father, 
and alienated without right by their mother’ anit 
her husband. ~-'The’ judgmerit. of the District) ” 
Court declares the alienation valid as to Jane Reed’s 
moiety, allows to each of the appellants” cohéirsa.: 9 
sharein: the othér*undivided" moiety, and: rejects 7 
the claim of epgeneon< as barred ‘by prescription. \ q 


Tue principal points nant by the bs creer 3 
are ; : 2 
ly Tuar the sale is void altogether on oon 
grounds, one of which ‘is'that’'the instruntent ‘pur- _~ 
porting: torbe passed ‘before ‘the officer a ; 
the functions of Notary Public; is ‘not signed Oy" 
that officer’; and the other, that the contract is not» 7 
made with the solemnities necessary to bind’ a’ 4 
tharried'woman. 9) . dita tir 
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he + eae Ru an the undivided. moiety .of the inatn:ineaiiink oo 4 

-tion, being the property of minors, could not. be ord pre 4 
Besa serving tutor, without, sacfomne: Orcowse 5 

Se Taat Jane Elliot, svidow Mills, having, lost Banat. i 

n't the tutership.of her. children by contracting a See: 
“Sender nrg whoo dap | 

} vise Saseaiahaneeeilans Pa Ne a a re 

Ox. the part ofthe appellee, be guinsined ancaad | 

Of defencs _is that the plaintiffs after,they..became 


























It ; a 
di of age, suffered the four, years.allowedbyJaw.to °° — 
s\ 1 | claps¢,without claiming against, the, sale made by a 


= & their mother ; and that, the appellants -,particularly 
4° remained, silent on. that, subject during” more than 
: “9 | ° tenyears, in consequence of which sine claim is 


3’ now. barred. by prescription, : 

> | : Vanrrovs other questions of minor rassitaont 

. have ,been raised during ‘the. discussion: .of this 
. case, which we will have.occasion to notice, as we 

as proceed i in the mneetigation of the subject. 


! aoe & Tux first and most priced allegation of the 
a 7 ‘appellants, , to, wit, that the: sale made, by their . 

_ “a. - mother.is void. in, toto, can be soon disposed of. 
= _ The half of the ,plantation.in contest belonged. to 
. “&. ° Jane Reed.. « Is does not. appear that she, brought 
a it,in. marriage asa dowry ; therefore it, must..be 
« 4] ©. gonsidered as;paraphernal property: ;, The alieng- 

7 tion, of such property . by: the hoshapi, with. the 





- oe CASES TN THE GUPREME COURT 


i Soba Dintict. consent of the wifes wen'e hiwfaPbess » Phetng 
yy thument ‘of sale,’should it be thought’ defectivein — 
— point of form as a public act) is certainly good'ay 
Z a' private’ one, ce nding upon te pred 
“Bur if the wale’ in ejuittion’ is valid as -to te 
elealpsatntu wife, the case is far different with 
respect to the other half ‘of the “plantation. An 
effort has been made to- show that shortly : after the 
death of Evan Mills, his widow acquired” by 
‘purchase some part of that other moiety; forthat 9 
havitig given’ in payment 4400 acres of thatland 4 ] ) 
‘to a’ereditor of the ‘estate, who had a ' a 
updn'the whole, she afterwards paid him in some. 9 
other manner, and he'reconveyed to her the lati _ | 
‘which he had this reéeived. ‘The pretended title, 
derived under such a transaction, cannot be the | . 
subject of ‘a serious examination, ‘The Court. — 
will, therefore, consider one half of the plantation . 
- jpought by the apppellee“as the propetty of'the 7 
heirs of Mills, and proceed to enquire _— the @ 
validity of its alienation. & 


A tutor ai not fhie'§ power of siaaarig the real 7 
estate of his pupil, except in the cases provided for 
by law, and then only’ with permission of ‘the’ 9 
judge. If, contrary to this provision, he alichates tt, q > | 
‘the’ minor may, within’ four ‘years’ after he™has 
come of age, obtain restitution of his property, 
on proving that the alienation has been jus q 
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OF THE, STATE OF LOUISIANA. : 


has suffered the four’ years to clapse without claim- 
ing any restitution; his. silence is considered as am 


; "approbation of the. act of his tutor, and the pur. 
‘chaser of his property is quieted i in his possession. 


In thig, case, therefore, if. the plantation shad been 
sold by the. tutor of the heirs of Mills, there can 
be no doubt. that, having left. the purchaser. of i it 
in, peaceable possession; during more than four 


; years, they: could not now disturb him. ' 


Bur the estate of these minors has been sold . 


- not. by their tutor, but by a mother who had no 
longer any right to act as their tutrix. The law | 
_ declares in -express. tenms. that so soon as the 

"mother contracts. another marriage, she loses the ' 


tutorship of her children, . It has made_it the duty 


_of the judge immediately to appoint an other. tu- 


tor over them ; and; for the preservation of thejr 
property while it“ remains in, the -hands of the 


_ mother, it has provided that the estate of her new. 


husband as well as hers shall be tacitly ‘mortgaged. 


“Thus, although she. keeps ‘possession of the estate 


of her children, and is bound to take care of it 


“until it is surrendered into the hands of the. .new . 


tutor, yet from the moment she. marries, she loses 
the tutorship ipso facto, and has no longer any 


right. to act as tutrix..- Any alienation, therefore, 


which she may afterwards make of the property 
of her. children,. is, entitled to no more respect”, 


than it would be if made by a stranger ; and the’ 


— 





|: to him ¢ Partida 6, tit. 19; 4ib. 2.) "But when be Wort Dis 
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CASES IN THE soviet COURT’ 4 
sabe silence of the minors, which, in case of arte 


nine nea persons having no. big -whatsoey 
over them. * - q 
» Tue only manner then in which the appellants. 
may have forfeited their ‘claim to a part: of the.” 2 
plantation in coptest is by having suffered the. 
purchaser of it to remain in quiet possession a” 
length of time sufficient to acquire a title by pre 
cription., 
Tars title is. pleaded by the appellee 5 ‘andi 
- ..' 3s not denied that the: appellants have sensative : 
' silent on the subject of theirclaim during mores’ 
- than ten years since Helen: has come of age, and | 
that both: she and the appellee seabed that time. 4 
_* .  “ . lived in thé same district. — cm 
pi Burr the appellants contend. a 
: 1, Tuat this is a prescription for. which @ 4 
just title and good faith are requisite, and that the © 
appellee shews neither ; - 3 
2. Tat the plantation in contest was anundi- @% 
vided property between the appellant Helen, and. @ 
‘her younger sisters, and that the right by prescrip- — 
~ . tion having not been acquired against them, her. ~ 
gee own share has been thereby preserved. a 









Te just title and good faith required by’ law y 
in the person claiming means no more than that | 
he came to the possession of the thing by virtue of 






at 





of a 
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pores licit | contract, por alguna tloracine razon, 


(as itis expressed in law 18th. tit. 29, part'a ok 
‘such “as a ‘sale, a donation, &c. inte which he - 


‘ entered bona fide. That the present appellee 


acquired his possession by these means. cannot. 
be questioned. He bought this land from Reed 
and his wife as their property, and faithfully’ paid 






aed 
ses vita 


nx 


the’ full price'of it. He comes forward-with both 


a just hide and cae faith. 


* Bur, it is further objected that prescription 
could not take effect against the appellant, Helen, 
s0 long as it did not ran against her minor coheirs . 


and joint owners of this undivided’ plantation, 


_ Upon this point it appears to the Court that. the 


principle has been misunderstood by the appellants. 
In order that the, prescription which doés not run 
against minors may be also suspended in favor of 
the co-interested who are of age; it is not‘énowgh 
that the property, to which they have a right, “bé 


undivided ; their claim. must be indivisible, “If 


« the claim, “‘says Pothier,”” has for its objects some- 
“thing divisible naturd aut saltem intellectt, as 


“if itis acclaim for a certain estate, the time of the 


‘“preseription which does ‘not run against the 


“to run against those who are of age for theit 
“ee parts.”? 

‘Ir is, therefore, the opinion of this Court that 
the appellee has acquired a title by prescription te 


_ “minors for their part’of the claim, does not ‘cease | _- 








OComion : that property as one of the. bes. of Evan Maly 


ve. 
ye 


“Bur itis farther dsinbended ty the appelle 


 that‘of the four. shares into which the’ estate: of 


Mills was to be divided, the usufruct of one | fel), 
to Jane Reed by the death of one of her eee 


ahd that while she enjoyed’ that usufruct the 2 - 


pellants could not claim their share 'of that portion 
wherefore their right to that at least carinot have” 
been prescribed against. To this it is answered 
by the appellee that Jané Reed, ‘by alienating the” 
property of which she was only usufructuary, 
forfeited her usufruct, and that from thence the ” 
appellants had as good a right to claim that pro- 7 
perty as their own of the inheritance of \their 7 
father. : 
Ir is the. opinion of the authors and partiou- 


larly of Febrero that the mother does not, as 


other usufructuaries, forfeit her usufruct by alienat- 7 


‘ing the property which she is bound:to keep and 


preserve: for her children, and-that such alienation. ” 


is valid during her life time and can be revoked ” 


only after her death. Aldmitting this to be law, 
the right of the appellants to claim against the 


 alienatien of this portion did not begin until about 
_ four years ago, and censequently is not barred by 


te. aie ve 
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» Taus, although the, judgment of: the” inferior West 
* “court appears to. us, in every, other respect, strict’ re 
aS ly coriformable , ito law, See ENE 
"this particular point. ~~ 
Ir is, therefore, ‘adjudged and decreed. that; the 
judgment of the District Court,. rejecting, in,toto 
the clainn .of the ‘appellants, be reversed 5 and, that 
~ .the’appellants do reeoversone third :part of the 
share of their, deceased sister in ‘the, undivided — 
moiety of the plantation in contest. (° ~ 


s 





